EVIDENCE OF ACTUAL AMOUNTS PAID
FOR AN INJURED PARTY’S MEDICAL
TREATMENT 1S ADMISSABLE AT TRIAL
By: PauL D. CurTis

The Wisconsin Court of Appeals rebuffed another attempt
to circumvent Wisconsin's long-standing collateral source
rule. The collateral source rule generally states that an
injured party is entitled to recover from the wrongdoer the
"reasonable” value of the medical services received
regardless of the expenditures actually paid or the identi-
ty of the entity or persons who paid for the medical serv-
ices. See e.g., Thoreson v. Milwaukee Suburban Transp.
Corp., 56 Wis. 2d 231, 244-45 (1972) and McLaughlin v.
Chicago, Milwaukee, St. Paul & Pac. R.R., 31 Wis. 2d
378, 395 (1965). In keeping with the rule, the Court in
Leitinger v. Van Buren Mgmt., Inc., 2006 WI App 146
(2006 WL 1737577) held that defendants cannot intro-
duce evidence at trial of the actual amount paid for the
plaintiff's medical expenses, as opposed to the amount
billed, to show that the expenses were not reasonable.

In Leitinger, Joseph Leitinger was injured in a construc-
tion accident. Mr. Leitinger and his wife, among others,
sued multiple defendants who they claimed were respon-
sible for his injuries and corresponding damages, includ-
ing medical expenses. Mr. Leitinger's medical bills
totaled $154,818.51. However, the amounts of Mr.
Leitinger's medical expenses were reduced through nego-
tiations between Mr. Leitinger's health care providers and
his health insurance provider and, in the end, only
$111,394.73 was actually paid for the $154,818.51 billed.
One of the defendants, DBart, sought to introduce evi-
dence of the amounts actually paid by the health insur-
ance provider for Mr. Leitinger's treatment to show that
the total amount billed was not reasonable. The plaintiffs
filed a motion in limine seeking to prevent DBart from
introducing such evidence. DBart opposed the motion
arguing that the amount actually paid for the medical
services was admissible to prove the reasonable value of
the services provided to Mr. Leitinger. The trial court
denied the plaintiffs' motion. At the jury trial, evidence of

the actual amount paid for Mr. Leitinger's medical serv-
ices was introduced. Following the verdict, the plain-
tiffs moved for a new trial on the grounds that evidence
of the amount paid for Mr. Leitinger's medical treat-
ment should not have been presented to the jury. The
trial court denied the plaintiffs' motion and plaintiffs
appealed.

The Court of Appeals reversed the trial court. In so
doing, the appellate court reiterated the reasoning set
forth in the multiple published cases preceding
Leitinger. The court said that the focus must be on the
reasonable value of the services, not the actual charge
for the services. Under the modern health care system,
it is not unusual for insurers and health care providers
to negotiate the price of medical services. The insurer
negotiates and pays a discounted rate for the services
provided to its insured and the medical provider then
writes off the difference. The court reasoned that the
wrongdoer who caused the injury should not reap the
benefit of the amount written off. If the reduced pay-
ments are to benefit anyone, it should be the injured
party. After all, the court reasoned, a negotiated rate for
medical services does not necessarily equate to the rea-
sonable value for those services. Thus, the rule is
designed to render irrelevant the amount paid for the
injured party's medical services as well as the identity
of the payer, whether it be an insurance company, the
government, or the plaintiff.

In keeping with the long-standing collateral source
rule, the Leitinger court held that defendants in a per-
sonal injury case may not introduce evidence of the
actual amount of medical expenses paid to show that
the billed amount is not reasonable. Therefore, if the
defendant is to argue that the amount billed does not
reflect the reasonable value of the medical services pro-
vided, it must do so via evidence other than the amount
actually paid. Typically, that means the defendant must
hire another expert.
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