So Long as the Pie is Large Enough,
Subrogated Insurance Companies
Will Not Need to Share its Slice
With its Insured

By: Barret Van Sicklen

A recent Wisconsin Court of Appeals decision, Muller
v. Society Ins, Case No. 2006-AP-976 (Ct. App. Feb. 20,
2007), suggests that an insurer does not always have to
disgorge a portion of its subrogation settlement to its
insured when the insured settled for a sum less than
would make the insured whole. The court reasoned that
when an insured settles first, and an insurance policy
exists with limits well in excess of all claims, an insured
cannot seek more monies simply because its insurance
company chooses to pursue a subrogation claim.

In Muller, a fire destroyed Bruce and Karen Muller’s
sporting goods store. The Mullers sued Jerrick, an
electrical contractor, and his insurer United Fire &
Casualty to recover the underinsured losses resulting
from the fire. The Mullers also named as a party
defendant their insurer, Society Insurance, which had
paid benefits totaling $407,378.88. Society claimed a
right of subrogation against Jerrick and his insurer.
United acknowledged it insured Jerrick for the claims
with policy limits of one million dollars. All the parties
attended mediation, at which Jerrick and United reached
a tentative settlement with Society for its subrogation
claim for $190,000 pending the resolution by trial or
settlement of the Muller’s claims. The Mullers, at a
subsequent mediation, settled their claims against
Jerrick and United for $120,000. However the Mullers
claimed additional losses not covered by that settlement
or Society’s previous payments, and asserted the right to
recover their net loss from Society.

The Mullers claimed they had a right to a hearing to
determine whether they had been made whole by the
settlement. The trial court concluded that to the extent
their payments from Society and their settlement with
Jerrick and his insurer combined did not make them
whole, the Mullers were entitled to recover the difference
from Society’s settlement. Society appealed the trial

court’s ruling, arguing that the trial court erred in
holding that Society must pay a portion of its subrogation
settlement to the Mullers because the Mullers voluntarily
settled first for less money than would have made them
whole despite the existence of insurance policy limits
well in excess of all claims. The Court of Appeals agreed
with Society.

As insurers are well aware, generally an insurer is not
entitled to recover its subrogation interest until its
insured has been made whole. The basic principle
behind this general rule is that the insurer and insured
become competitors for the same partial payment, and
the insurer has been paid by the insured to assume the
risk of loss. In Muller, the court distinguished the case
in two ways from this basic principle. First, the one
million dollar policy limit in Muller was far more than
adequate to cover all the claims. In cases in which courts
have held that the funds were limited, there were clearly
insufficient funds to cover the damages claims. Second,
the amount which could have been recovered by the
Mullers was not limited by Society’s settlement with
Jerrick and his insurer. The Mullers argued that Society’s
tentative agreement was an underhanded tactic, which
inhibited them from fully settling their claims. The
court rejected this argument, however, explaining that
a tentative settlement which was contingent upon the
resolution of Mullers’ claims did not inhibit the Mullers’
ability to be made whole.

The court concluded that where there are sufficient funds
to cover all the losses, where there are no indemnification
agreements, and where there is an opportunity to recover
from the available funds, an insured may not recover more
monies from its insurer’s subrogation settlement. The
Mullers made a choice to accept less than their losses.
The court noted that had Society not chosen to pursue
its subrogation claim against Jerrick and United, the
Mullers would not have been able to recover any more
funds. As such, because the Mullers failed to establish
that in the absence of subrogation the amount of Society’s
settlement would have gone towards the satisfaction of
their damages, the court found that the Mullers were not
entitled to recover amounts in excess of their settlement
just because Society pursued its subrogation claims.
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Recent Wisconsin
Appellate Decisions
by Lori Lubinsky, Ena Seiler, and Jodi Yin

Duty to Defend: Duty to defend existed under
homeowner’s insurance policy for claims brought by
adjacent property owners against insured based on
violation of setback requirement, where it was fairly
debatable that construction of house in violation
of setback requirement was a “wrongful entry”
into neighbors’ interests in land causing aggrieved
neighbors “personal injury” for the “offense.” Liebovich
v. Minnesota Ins. Co. (Ct. App. Jan. 24, 2007).

Statutory Immunity:  Recreational immunity
statute, enacted to induce property owners to
open their land for recreational use and not to
stop negligent behavior, barred claims by injured
snowmobile passengers for allegedly negligent acts
of local snowmobile club pertaining to condition and
maintenance of snowmobile trail. Held v. Ackerville
Snowmobile Club, Inc. (Ct. App. Feb. 21, 2007).

Self-Insured Retention: County covered by two
liability policies was entitled to reimbursement of
self-insured retention from insurance policy without
deductible or self-insured retention and “other
insurance” exclusion did not apply. Brown County
Mental Health Center v. OHIC Ins. Co. (Ct. App. Feb. 27,
2007).

Zoning Variance: City’s granting of variance for
setback violations was upheld as builder’s hardship
was not entirely self-created and City bore some
responsibility for the setback violations. Accent Dev.
v. City of Menomonie (Ct. App. Feb. 27,2007).

Tolling of Statute of Limitations: Injured
passenger’s claim against driver’s insurer was
barred by applicable statute of limitations because
arbitration did not toll period as to passenger’s
third party UIM claim and passenger did not allege
negligence against driver until after arbitrators

determined that driver was at fault. Thomv.OneBeacon
Ins. Co. (Ct. App. Mar. 6, 2007).

Worker’s Compensation: Dependents of deceased
worker were entitled to death benefits for permanent
partial disability even when worker died before the
benefits were established. Edward Bros. v. LIRC (Ct.
App. Mar. 7, 2007).

Open Meetings Law: City impermissibly held
closed meetings concerning a proposed ethanol plant
pursuant to sec. 19.85(1)(1), Stats., which provides
an exemption for negotiating the purchase of public
property and investing of public funds. Citizens for
Resp. Dev. v. City of Milton (Ct. App. Mar. 8, 2007).

Contribution Claim: Issue preclusion barred
defendant doctor’s later claim for contribution
against pharmacy because doctor failed to oppose
pharmacy’ssuccessful motion for summaryjudgment.
Rillev. Physician’s Ins. Co. (Mar. 23, 2007).

Pollution Exclusion: Court held that pollution
exclusiondidnotapply tocarbon monoxide poisoning
because an insured could reasonably expect coverage
and term “pollution” was ambiguous and therefore
was construed against the insurer. Langonev.American
Family Ins. (Ct. App. Mar. 14, 2007).

Coverage: When a policy provided limits of $25,000
per injury and $50,000 per accident, insurer was
required to provide $25,000 of liability coverage
for each of its “insureds,” the driver and the owner,
when the injured motorcycle passenger alleged
that the driver was negligent in the operation of
the motorcycle and the owner was negligent for
entrusting the motorcycle to the driver. Progressive
Casualty Ins. Co.v.Bauer (Ct. App. Mar. 20, 2007).

Appeal from Final Orders: Where trial court
granted summary judgment to insurer finding
coverage was subordinate to two other insurers,
but in its decision did not state that insurer was
dismissed, appeal period did not begin to run on

date summary judgment was granted but on date the
trial court actually dismissed the insurer. Beginning
September 1, 2007, a dismissal must indicate on its
face that it is final for the purpose of appeal; absent
such a statement, appellate courts are to liberally
construe ambiguities to preserve the right of appeal.
Wambolt v. West Bend Mut. Ins. Co. (Mar. 21, 2007).

Service of Disallowance: Supreme Court affirmed
court of appeals holding that a notice of disallowance
under sec. 893.80, Stats., must be served on claimant
and, if done by certified mail, signed by claimant and
not someone else at claimant’s address. Pool v. City of
Sheboygan (Mar. 27, 2007).

Zoning: Section 18.02(8)(a), Baraboo, WI,
Ordinance, conflicts with sec. 236.13(2)(a), Stats.,
to the extent it imposes as part of its extraterritorial
plat review jurisdiction a minimum lot size where
the lot or parcel is not served by a public sanitary
sewer system. Town of Delton v. Liston (Ct. App. Mar.
29,2007).

Worker’s Compensation: Worker’s Compensation
Act did not bar employee of uninsured employer
from pursuing bad faith claim against third-party
Wisconsin - Worker’'s Compensation Uninsured
Employers Fund administrator. Aslakson v. Gallagher
Bassett Serv., Inc. (Mar. 29, 2007).

Appeals to Court of Appeals: Where circuit court
dismissed all but one cause of action and parties
stipulated to dismissal of remaining cause of action
without prejudice and with the option to refile the
cause of action within sixty days of the conclusion of
an appeal, appellate court dismissed the case because
the judgment was not “final” for purposes of appeal
under sec. 808.03(1), Stats. Dyerv.Law (Ct. App. Apr.
11, 2007).
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